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N. D. Superior Court 


[February Special Term, 1854. ] 
Before Mz. JUSTICE HOFFMAN. 


Tuomas Jarvis agst. JAMEs CLERK. 


APPLICATION TO EXAMINE DEFENDANT.—COURSE OF PROCEEDING. 


A party who is to be examined as a witness previous to trial is to be compelled to attend, 
and is to be examined in the same manner as a witness examined conditionally. This is 
regulated principally by the Revised Statutes. 

A summons, as therein prescribed, appears to be the proper mode of procuring the attend- 
ance under the 891st section of the Code. 

Semble, that a subpwna duces tecum may issue under this section as well as under the 


890th. 


This case was submitted. The questions raised appear in the opi- 


nion. 
Horrman, J.—The question in this case was, whether a party applying 


‘for an examination of his adversary under the 391st section of the Code, 


was bound fo subpena him or procure an order of a judge for his ex- 
amination, or both; or whether the notice directed to be given was not 
sufficient of itself; or what other course was proper. 


The 889th section has abolished any action to obtain discovery under 
oath, and has provided that no examination of a party shall be had on 
behalf of the adverse party, except in the manner prescribed in that 
chapter. 

Then, the 890th section provides, that the party may be examined as 
a witness, and may be compelled in the same manner, and subject to the 
same rules of examination as any other witness, to testify, either at the 
trial, or conditionally, or upon commission. 
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I apprehend the construction to be, that the party is to be compelled 
to testify at a trial in the same manner as other witnesses at a trial, or 
if examined conditionally, in the same manner as other witnesses are 
thus examined, and so upon a commission ; and the rules of examination 
which govern such respective examinations of witnesses shall prevail upon 
the examination of the party. 

Then the 391st section permits an examination at any time before a 
trial to be had before a judge, instead of being had at the trial; this 
can only be had on a previous notice of five days, unless the judge, for 
good cause shown, orders otherwise. 

No explicit direction is here contained as to the form of such a notice, 
but in the subsequent clause of the same section, the party is not com- 
pelled to attend in any county other than that of his residence, or where 
he may be served with a summons for his attendance. 

And then the 392d section is positive, that the party to be examined, 
under the 391st section, may be compelled to attend in the same manner 
as a witness who is to be examined conditionally ; and the examination 
shall be taken and filed by the judge in like manner, and may be read 
by either party on the trial. 

The examination of a witness conditionally is the examination under 
the Revised Statutes, usually termed an examination de bene esse ; it is 
denominated a conditional examination in the Act, (2 R. S. 391, Laws 
1851, p. 871, Laws of 1852, p. 471.) This may be had at any stage of 
the cause upon an affidavit of the nature of the action, or if on behalf of 
a defendant, of the defence; the name and residence of the witness ; 
that the testimony is material and necessary ; that he is about departing 
from the State, &c. 

Now some of these provisions are inapplicable to an examination under 
the 391st section. It is well settled that this is to be had without the 
pre-requisites of sickness, intended absence, &c. And, the Code directs 
that such examination may be read by cither party at the trial. This, 
again, is independent of inability or absence. 

But some of the clauses are distinctly made applicable by the code it- 
self. The time which is fixed in the statute, at not more than twenty 
days, leaving a shorter time to be fixed in the discretion of the judge, is 
by the 391st section, made not less than five days, unless an express 
order is obtained for less. 


I consider, also, that the mode of procuring the attendance must be by 


the summons, to be issued under the 10th section of the Act. That pro- 
vides that a summons may issue to compel the attendance of the witness, 
which must be served in the same manner as a subpena. And under the 
55th and subsequent sections of Title III, if being summoned, he refuse 
to attend, a warrant is to be issued to apprehend him and bring him 
before the judge for examination. 

The other provisions which relate to the mode of taking the deposition, 
the certificate of the judge, and the filing in the elerk’s office within ten 
days, are plainly applicable. I presume tliat a reference to take the 
evidence is not allowable, as the provision of the section is, that the ex- 
amination is to be had before a judge of the court or a county judge, 
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The form of the summons which has been used under the Statute may 
be found in Burrell’s Practice Appen., 482; it is iussed by the judge 
and bears his signature, and refers to the revised Statutes by title chap- 
ter, &c. 

It might be expedient to refer to the section of the Code also. 

The form of an order is also to be found in Burrell’s Practice Appen., 
§ 485. This is to be served on the adverse party. See further 2R.S., 
401, § 54, as to mode of serving the summons, and punishing the wit- 
ness. 

The Code, then, has provided for four cases, entirely distinct from 
each other. The examination at the trial ; the examination condition- 
ally (de bene esse) at any stage of the suit, and under the provisions of the 
statute, as to form ; an examination upon a commission for a foreign wit- 
ness; and this new course of examination previous to the trial to be the 
substitute of an examination at the trial, and only to be had after issue 
joined. (3 Sandf. 718.) The proceedings under the latter are regulated 
in many points, as before pointed out by the law as to conditional exam- 
inations, but it is of a very different and independent nature and operation. 

The cases I have met with do not conflict with the views taken, although 
I admit they do not expressly or necessarily sustain them. In Partin v. 
Elliott, (2 Sand. S. C. Rep. 667,) an order was made for the examina- 
tion of the defendants as witnesses. The cause wasatissue. The point 
raised was, whether there could be such an examination before the trial, 
except under a commission, or de bene esse under the Statute. The de- 
cision settled that there could be; that the proceedings were distinct. 

In Taggard v. Gardner, (Ibid, 669,) the Court does indeed consider 
that a subpena was sufficient. The question raised was however as to 
the necessity of an order to be served upon the witness, and that was the 
point decided. It was not necessary, except when the time was to be 
abridged. 

My impressions, therefore, are, that in a case like the present, a sub- 
pena is not necessary; that a mere notice under the Code is not sufficient ; 
a summons must be taken from the judge who will fix the time, not less 
than five days, except in cases of emergency, and the clauses of the act 
to which I have referred must be observed in conducting the examina- 
tion. 

A question has been suggested in the case which deserves notice, whe- 
ther under this proceeding a party may be served at the same time with 
1 subpena duces tecum, to produce papers, &c. 

The 890th section, as before observed, directs that the party may be 
examined in the same way as a witness, and be compelled to testify in the 
same manner as other witnesses. It is settled, at least in this Court, 
that a subpena duces tecum, may issue under this section, where the ex- 
amination is to be had at the trial. 

The 391st section gives the same power to examine before trial, as a 
witness, which the 890th confers at the trial. But certain modifications 
of the practice are found in this section, and in the 392d. _If these are 
not inconsistent with the power given in the 390th, that power must 
exist 
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I apprehend that a right to issue a subpena duces tecum attends the 
right to compel the examination of witnesses, whenever possessed by a 
Court of Justice. Chief Justice Shaw (10 Pickering, 14) mentions, that 
the obligation of a witness to obey such a process has been questioned, 
but that it was fully settled that he was bound. 


In Chancery, upon executing a commission for taking testimony in the 
country, (forty miles from London,) a summons from the commissioners 
may be accompanied with such a subpena. ‘The form is given in that 
excellent Book of Practice (Hind’s Practice, p. 341,) and in Bradshaw 
vs. Bradshaw (1 Russell & Mylne, 358), the witness so served was ordered 
to attend and produce a deed which he had objected to do. 


Under an act of Wm. 4th, c. 22, proceedings for the taking of testi- 
mony, very similar to our Statute for examinations de bene esse, were 
authorized, and under this, the order of the judge for an attendance may 
include a direction for the production of documents in the party’s pos- 
session. (See Chitty’s Arch. Pr., 251.) 


Upon the general principle, then, that the power of compelling the at- 
tendance of witnesses comprises this power—that it is the attribute of 
jurisdiction in a court of common law, as well as of Chancery ; and that the 
power given in the 390th section is general, and not restricted by any- 
thing in the subsequent sections, I think a subpena duces tecum may 
accompany the summons for examination under the 291st section. 





The plaintiffs may have such a summons and order as I have pointed 
out, for an examination on five days notice. 








[Special Term.—January, 1854.] 


Tomas Sratker and Witu1am Henry Newserry agst. James Gaunt 
and James T. Derrickson. 


PETITION FOR DISCOVERY OF ENTRIES IN BOOKS-——PRODUCTION OF BOOKS, 
PAPERS, AND DOCUMENTS, &c., TO BE USED ON EXAMINATION OF DE- 
FENDANTS, AND TRIAL OF CAUSE. 


A petition for a discovery of books and papers should shew the character of the entries, 
and how they are material to the case; the nature and extent of the power of the 
Supreme Court before the statute of 1830, and afterwards before the Code observed 
upon. 

The proceedings under the statute being still in force, are to be governed by the rules of 
the Court of Chancery. 


Generally speaking, discovery of books, éc., should not be allowed where competent testi- 
mony is easily attainable to the facts by witnesses, much less when it can be obtained by 
the examination of the party as a witness. 


This was a petition for discovery of entries in books, and for pro- 
duction of books, papers, and documents to be used on an examina- 
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tion of the defendants and trial of the cause. The material facts appear 
in the opinion. 


Whittaker & Ellingwood, for petitioners, the plaintiffs. 
Howie, for Gefendants. 


Horrman, J.—The action is brought to recover the price of two cer- 
tain parcels of rags, sold by the plaintiff to the defendants, on the 
26th and 31st of October, 1853. 


The defendants, in their answer, admit the purchase by them of the 
rags, but set up that they were paid for by a note of Leggett and 
Brother, for $1,609 54: and as the note exceeded the price, the dif- 
ference, $8 92, was to be accounted for when the note should be paid. 
The cause was put at issue by the filing of this answer in December. 

The plaintiffs now present a petition for a discovery of books and 
papers, with a view to assist in establishing the facts, that when the 
note was given, the defendants knew that it was worthless; that 
they made fraudulent representations of the standing and credit of 
Leggett & Brother; that such firm, in fact, failed about the 3d of 
November last, and that the said note is unpaid. 


It is stated that the defendants carry on business as rag dealers, 
under the name of Gaunt & Derrickson; and as paper dealers, con- 
jointly with one John Clapp, Junr., under the name of James T. Der- 
rickson & Co. 


That on or about the 24th of October last, the defendants, under 
one of their firm names, were the owners of a note of Leggett & 
Brother, for the sum of $8,219 08; had deposited the same in the 
Mechanics’ and Traders’ Bank, as collateral security, or had otherwise 
obtained money thereon; that being aware of the failing circum- 
stances of Leggett & Brother, or suspecting the same, they withdrew 
such note from the bank, and paid some sum of money, or substituted 
some other securities therefor ; that about said 24th of October they 
induced Leggett & Brother to exchange such note for various 
smaller notes of the same aggregate value; that on or about the 3d 
of November, they got another substitution of notes of smaller 
amounts for one or more of the second set of notes; that among 
them was the note in question of $1,609 54; that they obtained 
from other persons, as well as from the plaintiffs, divers amounts of 
goods, by passing to them some of such notes, upon similar fraudulent 
representations made to such persons, of the credit of Leggett & 
Brother. 


The petition then states that, “ the books of the defendants, under 
one or other of their two several firms, contain various entries rela- 
ting to the matters aforesaid, and which shew or tend to shew the 
matters before or thereafter alleged, or some one or more of them, or 
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matters relative or pertinent thereto respectively.” The petitioners then 
specify what the books contain, which they consider material, and 
which they demand should be exhibited as follows : 

1st. The origin and inception of the first note; the deposit in the 
bank; the purposes of such deposit, and the circumstances attending 
it. 

2d. The withdrawal of such note from the bank ; the purposes for 
which such withdrawal was made; the consideration paid, or secu- 
rity substituted ; to whom payment was made, or security given. 

3d. The return of such note to Leggett & Brother; the time of, and 
the purposes for which such return was made; the consideration 
therefor; the number, date, and amount of the notes of Leggett & 
Brother substituted for such note; and also the date and amount of 
any subsequent notes given in further substitution ; and the purposes 
for which they were given. 


4th. The disposition made by defendants from time to time of the 


notes substituted for such original note; the persons to whom, and the 
consideration in money or goods, for which the same were paid or in- 
dorsed over. 

5th. The sale and delivery of the goods in question, by the plain- 
tiffs to the defendants, and the transfer in payment of the note of 
$1,609 545 how, to whom, and for what, the said goods have since 
been sold or disposed of. 

An application, by petition, was heretofore made to the court 
for the production. The petition was, in its allegations as to the ac- 
tion sal defence, nearly the same as the present petition. The dif- 
ferences as to the character of the entries will be afterwards pointed 
out. 

Upon that petition Justice Bosworth decided, that the petition 
aed shew presumptively, that the books contained entries of a certain 
character, or tending to prove certain facts, and how such entries or 
facts were material to the defence. Sworn copies would then be or- 
dered, unless the defendants expressly denied that there were such 
entries in them. That the petition did not disclose the nature or 
terms of any supposed entry in the books. A general discovery of 
private books would not be ordered to enable a party to make a 
fishing examination of their contents. The motion was denied, with 
liberty to renew it on a new petition. The “es of the decision 
was a re-statement of the rule declared by the same judge, as the 
opinion of the court, in Hoyt vs. The American Exchange Bank, (8 

oward, P. R. 99.) 

The specifications in the present petition are not wholly free from 
the charge of uncertainty and indefiniteness as to the entries which 
made the former petition insufficient ; but some of them are probably 
pointed enough, if it is clear that the party has any right at all to the 
production. 

There are, however, other considerations, and those of a general and 
important nature, which bear upon this application. The proceeding 
is under the provisions of the Revised Statutes for discovery. These 
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provisions are in force, unrepealed by the Code, and relate to discovery 
in its technical meaning. (2 Sandf. S. Ct. Rep., 602; Ibid, 664; 
Geltonv. Marshall, (6 Howard, 398,) and Hoyt v. American Exchange 
Bank, ut supra.) 

In directing the production and discovery of books, papers and 
documents, the Court is to be governed by the principles and practice 
of the Court of Chancery in compelling discovery, where not otherwise 
provided in the statute. (2 R.S., p. 199, § 30, 31.) 

The discovery afforded in a Court of Chancery by a production of 
books and papers was of a two-fold character. In the first place, it was 
granted where the applicant had an interest and right in them, which 
justified an unlimited inspection, and this right was the attendant of 
a relief to which he was entitled. Such was the case of books kept by 
an executor or trustee, partnership books, those of agents, books of a 
mortgagee upon a bill to redeem, and those of a tenant in common. 
These instances will suffice. (See the cases, Hoffman Ch. Pr., notes to 
pages 307, 310.) 

Tn such cases the production of all books and documents relating to 
the subject matter could be compelled on the ground of a common 
interest. If accidently, or otherwise, such books contained private 
entries, the passages were allowed to be sealed up under oath. 

Depending upon the said principle, and as a branch of it, is the 
long list of cases in which there is no unlimited inspection of books, 
&c., for the mere purpose of getting testimony, but a right to have 
produced and inspected, documents or books of a particular class, or 
specific entries in such books, or specific deeds and document. It is 
in relation to this class of cases that so many questions of great nicety 
arise, as the interest of the applicant in the document which will 
entitle him to the examination. (See Wigram on Discovery, p. 295, 
and the leading cases of Fisher v. Lowe, (13 Price, 193;) Adams v. 
Fisher, (8 Milne & Craig, 526 ;) Newton v. Beresford, (Young’s Ex. 
Rep., 377 ;) Smith v. The Duke of Beaufort, (1 Phillips’ Rep., 250) ; 
Flight v. Robinson, (8 Beavan, 22;) Harris v. Harris, (4 Hare, 184.) 

Again, there are cases of a distinctive special character where the 
party has a right to look at a document which the defendant sets up 
in his answer, and relies upon. The plaintiff is not compelled to be 
satisfied with the defendant’s version of the instrument. He may call 
for its examination, not upon the grounds of an interest in it himself, 
but by reasons of the defendants resting upon it. Of this character 
are Hardman v. Ellames, 2 Mylne & Keen, 732, and Hager v. Price, 
2 Paige, 371. 

But in the next place, discovery was the mere instrument for 
obtaining evidence to make a legal or equitable right available, with- 
out pronouncing a decision on such right. (Hare on Discovery, p. 
110.) Hence it was essential that a bill for that purpose should state 
that it was in aid of some judicial omy (Attorney General 
v. Joss, 8 Price, 205; Condale v. Watkins, 5 Mead., 18.) 


The Revised Statutes do not change this principle. There must be 
a suit pending in the Supreme Court when the petition is presented. 
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The change, by permitting an application to the Common Law Court 
itself instead of resorting to another tribunal, is but matter of con- 
venient practice. 

Now the foundation of such a bill was the inability of the party to 
establish his case by competent testimony without it. It is said 
generally, that it is because he cannot otherwise prove the facts, or in 
aid of proof. The meaning of the last clause I take to be, that the aid 
is necessary in order to establish one or more facts in a series of facts 
which the party must prove, or to supply a partial defect in the testi- 
mony as to one or more of such facts, or as to the single fact on which 
the right depends. Whether the suit was in the Court of Chancery or 
in another Court was immaterial as to the rules which governed dis- 
covery. The case of The Marquis of Bute v. The Glamorganshire 
Canal Co., (1 Phillip, 681,) a case for a commission to settle bounda- 
ries, is a leading one upon the subject, where the suit was in Chancery, 
and illustrates the doctrine of the Court. 

I have carfully examined the authorities cited below, (a,) and while 
there are to be found some modifications and exceptions to the rule, 
yet I apprehend the doctrine stated in the explicit language of Chan- 
cellor Kent remains to this day substantially the doctrine of the Court : 
“ Tf a bill seeks discovery in aid of the jurisdiction of a court of law, it 
“ ought to appear that such aid is required. It is not denied in this 
“ case but that every fact material to the defence at law can be prov- 
“ ed by the ordinary means of law without resorting to the aid of this 
“ Court. I should presume from the bill that every material fact 
“ respecting the ownership of the vessel could be commanded without 
“ coming to this Court, and such trials are not to be delayed, and dis- 
“ coveries required, when the necessity of such delay and discovery is 
“ not made to appear.” (Gelston v. Hoyt, 1 John. ©. R., 546.) 

It is true, that in Marsh v. Davison, the Chancellor corrects the 
head-note of Leggett v. Postley, and observes, “ that in a pure bill of 
of discovery, it is only necessary to state, that the matters to be dis- 
‘closed are material to the defence at law, not that they are absolutely 
necessary.” But he says nothing to impair the rule requiring a state- 
ment of what matters are material, and vn 4 they cannot be proved. 

The present case is at issue. The object of the defendant’s application 
is to procure evidence by the examination of the parties, or the books, 
or both, to enable him to go to trial. An order to stay proceedings 
upon such petitions is of frequent occurrence. In districts where a 
calendar is gone through at each Trial Term, it might be absolutely 
necessary. ‘This order is equivalent to an injunction on a bill of dis- 
— In short, the analogy between them appears to me extremely 
close. 

One other observation strikes me as important. 





(a.) Seymour vy. Seymour, 4 Johns. C. R., 410; Gelsten v. Hoyt, 1 John. C. R.. 548; 
Leggett v. Postly, 2 Paige, 599; Newkirks v. Willis, 2 Cha. Ca., 296; March v. Davison, 9 
Paige, 580; Bass v. Bass, 4 Hen. & Mumf., 475 ; Lowe v. Stebbins, 9 Paige, 624; Vance v. 
Andrews, 2 Barb. Ch. R., 370; Duvrll v. Ross, 2 Mumford, 290; Mitford, 58, 307; Nor- 
walk R. R. Co. v. Story, 17 Con. Rep., 218. 
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The 389th section of the Code has abolished a bill of discovery as 
such, and an examination of a party as such; and the 390th section 
defines the examination of a aoa 4 as that of a witness. The just 
construction of the Code requires the cause to be at issue, subject to 
the exceptions, as in cases of other witnesses. 

This alteration leads me to the conclusion, that when the testimony 
sought, appears attainable from the oath of the party examined as 
witness, there is an additional reason for not resorting to the delicate, 
and often dangerous source of evidence, an inspection of private 
books. The unlimited exercise of such a power it has been well said, 
“would open every muniment room in the land, and every mer- 
chant’s accounts, and every man’s private papers, to the inspection of 
the merely curious.” 

But in this view, entries in books or written papers may be brought 
in question, and sometimes must be produced. I apprehend that this 
will be under the same rules and limitations, as in cases of entries re- 
ferred to by other witnesses. I presume the general rule to be, that 
if a witness swears from express recollection to a fact, but refers to an 
entry for some details, or precise sum, the memorandum or entry need 
not be produced. 

On the other side, if the entry is the real source of his testimony, 
so that he cannot depose to the fact without it, production is neces- 
—<- (Greenleaf on Evidence, 436, 437, and Cases.) 

o important principles appear to me deducible from this exami- 
nation of the subject, and by which the present petition can be 
determined. Ifthe discovery is plainly attainable by competent and 
available testimony, other than that of the party, a production of 
books should not be allowed without special circumstances. If it is 
attainable by an examination of the party as a witness, it should be 
also refused, except upon some special ground. 

Tested by these rules, there is not one of the points for which the 
production is required, which cannot be fully and plainly settled 
by testimony within the power of the party, and easily to be obtain- 
a An examination of Leggett, or the other member of the firm, 
and one of the officers of the bank, will supply every information 
under the three first heads, except as to motives, as to which the de- 
fendants may best answer. The examination of the defendants, is a 
clear, and the best source of information as to the fourth and fifth 
specifications. 

I do not think that the plaintiff has established a right to a produc- 
tion of the books and papers, as to any one of the particulars stated 
in his petition. The petition must be dismissed, with $10 costs. 
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[Special Term—26th February, 1854. | 


Jerome Terry, and others, agst. Francis Ruse. 


PRODUCTION OF BOOKS AND. PAPERS UNDER THE PROVISIONS 
OF THE REVISED STATUTES. 


Production (or a sworn copy at defendant's election) of a book containing evidence re- 
lating to the alleged agreement, and with similar agreements with others, to shew a 
custom. 

Objects of and cases under the rules of 1887 and 1847 stated, and considered in relation 
to the Code. 

Distinction of cases under the three first of such rules, and the last, which is for discovery 
proper, and governed by the statute. 


This was a petition for inspection of books and papers, under the 
provisions of the Revised Statutes; the facts sufficiently appear in the 
Opinion. . 


Demill, for plaintiffs. 


———,, for defendant. 


Horrmay, Justice.—The action is for damages arising from a breach 
of contract by the defendant, to furnish a military company with a 
band of music during a target excursion. 

The answer admits the agreement to a certain extent, insisting, how- 
ever, that it was part of the contract that the services were to cease 
at 6 o’clock in the evening, and averring compliance with it down to 
that time. 

The cause being now ready for trial, a petition is presented by the 
plaintiffs, asking that the defendant be ordered to produce and discover 
any books, papers or documents containing evidence err: to the 
merits of the action, and in particular a certain book, in which the 
defendant was accustomed to enter memoranda of the contracts made 
by him in relation to the furnishing of bands of music, or in which 
the defendant did enter memoranda of such a contract with the plain- 
tiffs ; that he deposit the same with the clerk of the court; and that 
the petitioner be at liberty to inspect and peruse the same, to take 
copies thereof, and to use the same on the trial. 

There is an affidavit of the demand having been made for the in- 
spection, and a refusal. 
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This subject becomes in every day’s practice of such importance 
that I felt bound to give it, in every branch of it which has arisen 
before me, a full consideration, and to submit my own views at length 
for revision and correction by a superior authority, if they are 
wrong. 

The office and extent of the provision of the Code, (§ 388,) and 
that of the Revised Statutes, (2 R. S. 199,) have given rise to no little 
doubt and difference of opinion. 

Prior to the statute of 1829, authorizing the Superior Court to di- 
rect the discovery and production of books and papers, that tribunal 
exercised, in several cases, a power derived from the common law, 
and English expositions of it. 

Thus in Denslow vs. Fowler, (2 Cowen, 592,) the application was 
in an action of trover for a bond, and was to compel a delivery or 
copy, to enable the plaintiff to declare on it. It was denied, because 
the action was for a tort. Such rules were granted in actions ex con- 
tractu. As to this distinction, see Thorpe vs. Macauly, (5 Mad. Rep. 
227,) and the cases in the House of Lords there cited. 

The subject was carefully considered in Wallis vs. Murray, 
(4 Cowen, 399,) and a copy of a written agreement ordered to be fur- 
nished in order to enable the plaintiff to declare with accuracy. In 
Clarke vs. a (6 Cowen, 59,) the opinion of the Court was inti- 
mated, that the order for production would be confined to documents 
which are the direct foundation of the suit or defence. And in Zhe 
Bank of Utica vs. Hillend, (hid, 62,) this rule was expressly stated, 
and copies of entries in the plaintiff’s book respecting the note de- 
clared on, were refused. 

The statute of 1829, (2 R. 8. 199, § 21,) provided that the Supreme 
Court should have power in such cases as shall be deemed proper, to 
compel any party to a suit pending therein, to produce oak discover 
books, papers and documents in his possession or power, relating to 
the merits of any such suit, or of any defence therein. 

The Court was to prescribe the cases in which such discovery should 
be compelled, and the proceedings for that purpose, where the same 
were not provided in the act; and therein the Court was to be governed 
by the principles and practice of the Court of Chancery in compelling 
discovery, except as to costs. The statute then directed a proceeding 
by petition, and made many other regulations. 

ules of the court upon this subject were first adopted in 1830, and 
revised in 1837 ; again in 1847 ; and remained in force until after the 
Code. They provided for four cases :— 

1. An application by the plaintiff to compel the discovery of papers 
or documents, to enable him to declare, or to answer any pleading of 
the defendant. 

2. By the defendant, to enable him to answer any pleading of the 
plaintiff. 

3. By either party, after pleading, to produce and discover all papers 
or documents, on which the action or defence is founded. ~ 

4, And after issue joined, to compel either party to produce all 
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such books, papers and documents as might be necessary to prepare 
for the trial of the cause. 

I apprehend, and the observation may be found useful, that in the 
two first cases thus specified, the power of the Court received no new 
strength from the statute. The authorities before cited (and others may 
be adduced) prove that the Court possessed it before. 

Under the Statute and rules it was held in Zownsend vs. Lawrence, 
(9 Wendell, 458,) that the petition was a substitute for the bill of 
discovery, and that the evidence to be procured extended to all evi- 
dence of a documentary nature relating to the merits of a suit, whether 
on the part of plaintiff or defendant, and whether it constituted the 

round of action or defence, or not. And Vice-Chancellor McCoun, 
in Litzhugh vs. Everingham, (2 Edw. C. R., 605,) decided, that a 
demurrer would lie in the Court of Chancery to a bill of discovery for 
production of deeds, the remedy under the Statute being ample at 
law. The bill was by a plaintiff after a plea put in, and to enable 
him to countervail it. 

In Birdsall vs. Birdsall, (4 Wendell, 196,) the Court refused an 
attachment against a defendant for not depositing an indenture of 
lease to enable the plaintiff to declare. The Court refers to the Statute 
as prohibiting any remedy against person or property. 

e Superior Court, by an act passed Feb. 23, 1841, was vested 
with all the powers conferred by the Revised Statutes upon the Su- 
reme Court, to compel the discovery of books, papers and documents 
in causes pending before such Court. And the practice adopted by 
the Supreme Court was to regulate that of the Superior Court, wit 
certain modifications as to the period of notice, &e. 

In August, 1843, the rules of the Superior Court were revised, and 
among them the 7 2d, 73d, 74th and 75th Rules were adopted, being 
transcripts of the rules of the Supreme Court then in force. 

Considering the authority which the court exercised before the 
Statute, and what it declined to exercise, it appears to me that the two 
first sections of the 27th Rule of 1837, and of 1847, rested upon origi- 
nal and acknowledged power; and the two last sections upon the 
power acquired under the act. The authorities which I have cited, 
show, I apprehend, that the Court asserted the power distinctly in 
the two first cases, prior to the statute, and refused to exercise it in 
the third, and of course had no authority in the last. The phraseo- 
logy of the rule may be adverted to—“ Applications may be made 7m 
the manner provided in the Revised Statutes, not under the Revised 
Statutes, or similar words. (Rule 27, 1847.) 

As the course of the Court under the Statute was to be regulated by 
the ns and practice of the Court of Chancery, it may be useful 
to advert to those principles. 

A bill of discovery to enable the plaintiff to bring his action at law 
and declare, was of not unfrequent occurrence. 

In the case of Poche vs. Farrer, (ante. p. 121,) I have noticed 
several of the cases. Among them that of Marsden vs. Panshall, (1 
Vernon, 407,) was a case of inspection of goods, 
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An application could also be made either by a cross-bill, or by mo- 
tion staying the plaintiffs proceeding, for inspection of a document in 
his hands to enable the defendant to answer. In the Princess of 
Wales vs. the Earl of Liverpool, (1 Wilson, 11 Ibid, 29,) it was 
obtained by a motion. (See 1 Beavan, 178.) 

These cases of the Court of Chancery may be taken as the guides or 
the explanations of the two first clauses of. the rule of the Supreme 
Court. The third clause covered cases where the pleading of one 
party showed documents which it was expedient or necessary for his 
adversary to inspect. The papers on which the action, or the defence 
is founded, are to be produced. Papers set out or referred to in the 
pleading, are doubtless meant—papers not called for to frame a plead- 
ing, but useful to be examined before a trial. 

nstances of this character in the Court of Chancery, both in Eng- 
land and this country, are innumerable. They are of two classes: 
First, Where the possession of documents connected with the cause 
has been established by the plaintiff’s examination of the defendant, 
on a bill of complaint, or the defendant’s similar examination of the 
plaintiff, on a cross-bill; and next, when the defendant, in either bill, 
ad himself set forth documents pertinent to the case, which the other 
party desires to examine. It would be idle to cite the multitude of 
authorities on this head. I content myself with referring to a number 
stated at length in the notes to 1st Hoffman’s Pr. in Ch., 304; the 
additional cases in a note to Taylor vs. Randell, (1 Phillips, 226,) to 
Watson vs. Lenwich, (4 John. ©. R.,) and Roosevelt vs. Lllithorpe, 
(10 Paige, 417.) 

And the 4th clause of the rule relates to that class of cases to which 
a bill of discovery was appropriate in its most proper sense, viz. : 
a bill to discover evidence from the adversary, to sustain a party’s 
case. 

In this state of the law upon the subject, the Constitution of 1846 
abolished the Court of Chancery, and vested all its powers in the 
Supreme Court. The judiciary act followed, declaring and carrying 
this power into effect by various regulations. And then in Suty, 
1846, the judges met, and prescribed a body of rules. Those 
relating to production and inspection were precisely the same as the 
rules then in force which had been adopted in 1830. (Rules 27, 
28, 29, 30 of 1847.) 

Then the adoption of the Code introduced the new system of prac- 
tical regulations. ‘Title 1st of part 1st enumerates the several Courts, 
and the 10th section provides, that these Courts shall continue to exer- 
cise the jurisdiction now vested in them respectively, except as other- 
wise prescribed by this Act. By section 468 all statutory provisions 
inconsistent with the Act are repealed; but by section 469 the existin 
rules and practice of the Courts in civil actions, not inconsistent wit 
it, shall continue in force, subject to the power of the respective Courts 
to alter them. 

The Code in three consecutive chapters provides separately for an 
admission or inspection of writings (ch. v.); for an examination of par- 
ties (ch. vi.); and for an examination of witnesses (ch. vii.) 
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The 389th section prohibits any action for a discovery under oath in 
aid of the prosecution or defence of another action; and also any ex- 
amination of a party on behalf of the adverse party, except in the 
manner prescribed in that chapter; and the examination of a party 
as a witness is provided for and regulated. 

The 388th section provides that the Court in its discretion, and upon 
due notice, may order an inspection and copy, or permission to take a 
copy of any books, papers and documents in a party’s possession, or 
under his control, containing evidence relating to the merits of the- 
action or the defence therein. Upon refusal, the Court may exclude 
the paper from being given in evidence, or punish the party refusing, 
or both. 

The Code, as adopted in [848, comprised the provisions of the pre- 
sent 388th section in two sections, viz., the 341 and 342nd. The first 
of these is now contained in the first clause of section 388, and is un- 
changed. The second section (843) authorizes the Court or a Judge 
to order an inspection of a paper in his possession or under his control, 
containing ers relating to the merits of the action or the defence. 
The amendment of April 11, 1849, reduced both sections into one, and 
changed the word “paper” into papers, and inserted the words, “books 
and documents,” so that it read, “The Court may direct an inspection 
and copy of any books, papers and documents, in a party’s possession, 
or under his control, containing evidence relating to the merits of the 
action or the defence therein.” The phraseology respecting the pen- 
alty for disobedience remains unchanged. 

In August, 1849, at the General Session of the Judges to settle the 
rules of the Court, it A ag that some difficulties arose as to the effect 
of this section of the Code. The present 8, 9, and 10 rules of the Supreme 
Court were adopted, and they provide for applications in two classes 
of casesonly : by the plaintiff to compel the discovery of books, papers 
or documents, necessary to enable him to frame his complaint, or to 
answer any pleading of the defendant; and by the defendant, to enable 
him to answer any pleading of the plaintiff. 

The 9, 10 and 11 rules carry out these provisions, and regulate the 
practice with a single view to a production for the designated pur- 
poses. 

The phrase in the 9th rule, “or to prepare for trial,” does not appear 
to me appropriate, or of any operation. It was retained, I suppose, 
from the 28 rule of 1847, where it was necessary, because the 4th sub- 
division of the 27th rule, provided for cases of applications after issue 
joined, to enable the applicant to prepare for trial. 

Justice Harris, in December, 1849, (echange Bank v. Monteith,) 
states, that he had supposed the section of the Code was intended to 
embrace every case in which a discovery of documentary evidence could 
be had. He adverts to the views of the Judges in pe a the rules 
in the preceding August, and appears to conclude that in all other 
cases recourse may be had to the proceeding under the Code. 

I may observe here that the course taken in the case was by a peti- 
tion, which appears to have possessed all the requisites directed by the 
Revised Statutes. 
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In Follett v. Weed, [1 Code Report, 65,] Justice Sill held that when 
the application was to enable the party to prepare for trial, it must be 
by petition; and in Dole v. Fellows, [1 Code Rep., N. 8. 146,] he re- 
states this rule of proceeding, and speaks of the rule of the Supreme 
Court of 1849 as hastily, perhaps inconsiderately framed. 

If this question was new, and unaffected by authority, I should have 
supposed that the Code intended to provide a perfect system, and to 
supersede all statutory or other méthods of obtaining either discovery 
or inspection. That the 388th section was intended to cover all the 
cases provided for in the three first subdivisions of the 271st rule of the 
Supreme Court of 847; and the examination of a party as a witness, 
accompanied with the process of a suhpena duces tecum, was to cover 
the case of the 4th subdivision of that rule. It has been suggested 
that the code may not extend to authorizing a deposit of papers. But 
the word mspection used in it is quite as comprehensive as the term 
production in the Revised Statutes. The term deposit is not found in 
the latter, yet a deposit was in proper cases ordered. 

It duel be noticed that the rules of 1847 comprehend and distin- 
guish with great precision every case of production, inspection, and 
discovery known to the Chancery system. <A great principle which 
pervaded and governed the whole subject was the distinction between 
discovery and inspection. The one rested upon the basis of the right 
to elicit from the opposite party facts to support the case of his adver- 
sary; the other upon the right to examine the documents on which 
that adversary placed his claim. The one was long administered 
through the machinery of a bill of discovery in equity; and by a 
petition under the statute at law, when such a statute was passed in 
1830. The other was always obtained by a petition or motion to the 
Court. But the living spirit of the rule, through all the mutations of 
form in its exercise is, that discovery of a party’s documents as well as 
of a party’s knowledge, shall never be allowed but with the safe- 
guard of an opportunity to make his statement under oath. 

The rules respecting production, as a branch of the law of disco- 
very, are stated with so much exactitude by Mr. Wigram, that little 
need be done but to refer so his positions. The right of discovery 
extends not merely to the facts resting in the knowledge of the defend- 
ant, but prima facie to all documents, and writings, the contents of 
which may be material to prove the plaintiff’s case, (§ 284.) This 
was obtained through the medium of a bill of discovery. The call for 
the documents admitted in the answer, was in the nature of 
an exception—a substitute for a requisition, that they should be 
set out 2 haec verba. (Wigram, 285.) See Hagle v. Wiswall, (2 
Paige, 369.) 

It is true that Mr. Bosanquet in a very positive manner, ‘question- 
ed Mr. Wigram’s proposition, that production was this 4 meze' branch 
of discovery, the convenient substitute of a recital,of doguments late- 
rally. But in the second edition of his work, Mr.,Wigram.so egpélu- 
sively refutes him, and so thoroughly establishes his own views, that it 
must be regarded, [ think, as an axiom, and further discussion needless. 
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I may also advert to the well-known expressions of Lord Eldon, in 
The Princess of Wales v. The Earl of Liverpool, as to the mighty 
diffence between simply producing an instrument, and producing it 
in answer to a bill of discovery, where the defendant has an oppor- 
tunity of accompanying the production with a statement of every- 
thing necessary to protect him from consequences. Justice Hand, 
also, in Brevoort v. Warner, 8 Howard, says, he thinks the mere 
discovery properly so called, of books, &¢., should be in no other way 
than by examination of the party. : 

And again, the late English statute of 15 and 16 Victoria, cap. 86, 
may be usefully noticed. It has been formed upon the principles of 
our statute of 1830, with careful details. 

The 20th section provides, that a defendant might file interrogato- 
ries for the examination of a plaintiff, and apply for an order that he 
— on oath all the documents in his possession or power re- 
ating to the matters in suit. 

It is stated, that the object of the Legislature was to give toa de- 
fendant, without the cost of a bill of discovery, means of obtaining 
the production of documents in his possession relating to the matters 
in controversy. (Mclntosh v. The Great Western fk. W. Co., Eng. 
Law and Eq. Rep. 351. 

On a motion by a defendant, that the plaintiff produce documents, 
there being no specification of the documents, or proof that he had 
them in possession, the court held that it can never act upon an ap- 
plication of this kind without some clear and distinct statement of what 
the documents are. (F%ott v. Mullins, V. Ch. Stuart, En. Law and 
Eq. Rep., vol. 15, p. 350.) 

A summons issued to produce documents admitted by the defend- 
ant’s answer to be in his possession, at Chambers, (Dipple v. Coles. 
Ibid. 324. Thomson v. Teulon. Ibid. 220.) If the production is dis- 
puted, the judge adjourns the hearing for argument in court. 

Rochdale Canal Co. v. Briers, (15 Beavan, 11.) Motion by de- 
fendant, that plaintiff produce the documents in their possession re- 
lating to the matters in question. The Vice-Chancellor stated, that 
the form of an order in such case had been settled. It requires the 
party to make an affidavit, stating what documents he has in his pos- 
session, and orders the deposit or inspection of such as he does not by 
his affidavit object to produce. <A form of affidavit had also been 
settled which would be considered satisfactory when made. It was 
framed on the model of a carefully prepared answer to the interroga- 
tories of a searching bill. 

The forms are referred to as in orders of Chancery, 531. I have 
not been able to see these. They, doubtless, would be very useful 
with us. _The act does not extend to a discovery from one co-defend- 
ant, of bghelf of another. Attorney General v. Clapham, 10 Han. 








App., 682. 

TP ibieh® then, have been reasonably argued, that when the Legis- 
lature abolished an examination under oath in the nature of a bill of 
discovery, and substituted the examination, as a witness, it abolished 











‘ ‘THE NEW YORK LEGAL OBSERVER. 145 
N. Y. Sup. Court.—Jerome Terry and others agst. Francis Rubel. 








also the discovery of the evidence contained in books and documents 
of the party, which was but a branch of a bill of discovery, and sub- 
stituted the subpana duces tecwm for it. I have found but one serious 
objection upon principle to such a conclusion; that is, the rule appa- 
rently prevailing, that production of a document by a witness, may 
be my ET without swearing him in the cause. (Cowdats, Phillips’ 
Notes, Ed. 1849, vol. 4, p. 808.) If this is the rule as applicable to 
mere witnesses, it ought not to be treated as extending to parties ex- 
ee the Code, or the fundamental principle of discovery is 
violated. 

But there is so much authority to sustain the position that the pro- 
visions of the Revised Statutes on this head are not superseded, as to 
forbid the conclusion I have toggesten. A reference to the leading 
cases will be useful upon this and connected points. 

The following were cases of applications, with the view to prepare 
apleading. Gi vs. Marshall,—(6 Howard, P. R. 388 ;) the petition 
was to compel a discovery of instruments in writing, to enable the de- 
fendant to answer the complaint. The party stated, that by the dis- 
covery he would be able to provethat the note had been paid by a trans- 
fer of property as mentioned. He did not shew that it was neces 
to enable him to answer. It is true the learned judge speaks of the 
Code as not applying to a case of such an application, relying upon 
the words “containing evidence, relating to, &c.” But a construction 
by no means very broad, would make this phrase imply whatever 
manifested the truth of the case. 

Stanton vs. The Delaware Mutual Ins. Co., (2 Sandf. 8. C. Rep. 
662,) was a case of petition by a defendant, to enable him to answer. 
It was held, that the petitioner did not show why or how was it 
necessary that the discovery should be given for that purpose. It was 
also laid down, that such an application was to be made under the 
Revised Statutes, not the Code. That they were concurrent. The 
latter had not superseded the former. See also Moore vs. Pentz, (2 
Sandf. 8. C. Rep. 667.) 

Brevoort vs. Warner, (8 Howard, 321,) was the case of a petition 
to deliver copies of entries in books, to enable defendant to perfect 
his bill of particulars of a set-off. The plaintiff admitted possession 
of the books. The order was, that he deliver sworn copies, or allow 
the defendant to make such copies. 

In this case Justice Hand went at length into an examination of the 

eneral subject; he holds, that sectior. 388 extends only to inspection, 
(whic Soaps production,) and a copy ; and that he ey a mere 

iscovery, properly so called, as to books, papers, and documents, 
should be in no other way than an examination of the party. . 

The case of Lovell vs. Clark, (7 Howard, 158,) was a case under 
the third division of the rule of 1847. 

The documents called for were an assigament and order of court, 
on which the cause of the plaintiff rested, and appear to have been 
called for after answer. The application-was by petition, conforming 


10 
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substantially to the rules; and the order was for inspection and copy, 
or permission to take a copy. 

e following are cases under the 4th clause of the rule cases, to 
discover evidence strictly. 

Hoyt vs. The Am. Ex. Bank, (8 Howard, P. R. 29.) The previous 
ene in this case, which do not appear in the report, were 
these : 

On the 10th of January, 1853, a petition was presented at Special 
Term, for the discovery of books and papers mentioned therein, and 
an order was made that the defendants, within twenty days, give 
sworn copies of all entries in any books, &c., in reference to, or show- 
ing where, under what circumstances, for what purpose or considera- 
tion, and by and from what person or persons, the Post Note of the 
Morris Canal and Banking Co., and the seventy-three Bonds of the 
State of Indiana, mentioned in the petition, were severally trans- 
ferred, or came into the possession of the defendants; such copies to 
be sworn to by the cashier. 

The petition set forth that the defendants had put in their answers, 
and stated the portions in such answer, which were contradictory to 
the allegations of the complaint, and then stated that the defendants 
had books containing evidence relating to the merits of the action, 
and to the facts aforesaid, a schedule of which was thereto annexed ; 
that the same would prove the allegations of the complaint—that the 
advice of counsel had been taken, &e., and that he could not safely 
proceed to trial without the discovery, &c. 

The discovery being considered defective, the proceedings were 
taken, which are reported in 8 Howard, 29. The court laid down 
certain general rules—that the Code had not superseded the Revised 
Statutes; the systems were consistent—the remedy for discovery pro- 
per is under the Revised Statutes—the rules there prescribed, and 
the analogies of Chancery must be pursued. Ifthe party answer, that 
he has not the books or papers, or that there are any entries in such 
books or papers, relating to the subject, there is au end of the applica- 
tion. He cannot be subject to a fishing examination; a referee could 
not be appointed to see if the answer was sufficient, and the discovery 
full. An order to shew cause was the proper mode. 

Follett vs. Weed, (1 Code Rep. 65,) and Dole vs. Tellows, (1 Code 
Rep. N.S. 146,) were also cases of such an application, and Justice 
Sill expressed his clear opinion, that the proceedings should be b 
petition pursuing the course of the Statute, and the rules whic 

overned the cases of preparing a pleading. An affidavit was not 
the proper course. 
hange Bank vs. Monteith, (2 Code Rep. 148,) was a proceeding 
by petition to prepare for trial, and Justice Harris was of opinion that 
the section of the Code was meant to cover every case, and an affidavit 
would be sufficient. 

The system provided in the Statute, as applied to discovery proper, 
appears full, definite and commensurate with every case. The petition 
stands as a substitute for the bill of discovery of books and papers. 
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The order to show cause enables the party by affidavit (perhaps an 
answer) to state every ground on which the discovery may be resisted 
or modified. The Court may mould the proceedings by general rules; 
and especially there is the valuable provision for our guidance, that 
the Court shall be governed by the principles and practice of the 
Court of Chancery in compelling discovery, except as to costs, which 
are left in its discretion. 

The only deficiency in the system is, that the remedy may not ex- 
tend to proceedings against the person or property of the party. But 
the power to non-suit, or strike out a plea or notice, or debar a parti- 
cular defence, can scarcely fail to be sufficient. 

The result of my own examination is, that the 388th Section of the 
Code contains the power which authorizes and governs the Court in 
relation to the three cases contained in the three first clauses of the rule 
of 1847, viz., cases of the call for and inspection of documents already 
known in the cause. 

That the power to order an inspection given in the 388th Section 
includes a power to direct a deposit when it is necessary, though such 
power will be rarely exercised, sworn copies being generally sufficient. 

That the present rules of the Supreme Court prescribe the course of 
practice which must be pursued in the specified cases of a call for docu- 
ments to frame a pleading; and that the same practice can, with entire 
—— pursued in cases falling within the third clause of the rule 
of 1847. 

That the mode of proceeding to obtain a discovery of evidence in 
such cases as were covered by the 4th snbdivision of the rule of 1847, 
is either by a subpena duces tecum, provided the party is actually 
examined as a witness, or by a petition under the Revised Statutes. 
In the latter case the party has the opportunity of —s by afii- 
davit ; in the former orally. But the evidence contained in his books 
and documents should not be compelled through the medium of a 
subpoena, without his examination. ioe 

n applying these principles to the present case, I am of opinion 
that the discovery should be given as to the particular book in which 
the defendant made memoranda of his contracts as to bands of music. 
I think it may extend to contracts with others as well as the entries 
relating to the particular engagement with the plaintiff. A regular 
or general custom as to the hour may be of importance asto testimony. 

e order will be, that the defendant, within five days from ser- 
vice of a copy of this order, deliver to the plaintiff’s attorney a sworn 
copy of all and every book in which he made entries relating to the 
furnishing of bands of music, and especially in which he entered any 
memoranda of any such a contract with the plaintiffs; or at his elec- 
tion, that he deposit such book or books with his own attorney; and 
that the plaintiffs and their attorney have liberty to inspect and copy 
the same, such copy or copies to be attested by the oath of any one 
making the same; and in default of a compliance with this order, ap 
lication may be made on affidavit, and.notice that the answer of the 
‘lefendant be stricken out, and for judgment. The defendant to pay 
$10 costs of motion. 
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N. D. Superior Conrt. 


(General Term.— December, 1853.) 


Before Durr, Campsrit, and Bosworts, J. J. 


Samve, J. Nevsrapr and Davm Baxnerr against Fiora Jott, 
impleaded with others. 


APPEAL FROM SPECIAL TERM.—FRAUDULENT ASSIGNMENT.—RIGHT OF CREDI- 
TORS BEFORE JUDGMENT TO SET ASIDE SIDE SAME UNDER THE PROVI- 
SIONS OF CODE. 


A general creditor cannot maintain an action to set aside an assignment as fraudulent and 
void as against creditors. The rule that such an action can only be brought by a judg- 
ment creditor, has not been altered by the Code. 


The complaint stated that Alfred and Louis Joel were copartners 
and dealers in jewelry, under the name of A. Joel & Co. ; that at vari- 
ous times previous to the 1st January, 1853, the plaintiffs (doing busi- 
ness under the name of Neustadt & Barnett) sold the said A. Joel & 
Co. merchandize to the amount of $2491,2,',, and that the credit had 
expired on the sales, and the amount was due and unpaid; that the 
said A. Joel & Co, had recently come to the United States, and estab- 
lished themselves in business on an extensive scale, and had contract- 
ed large debts by making purchases of the laintiffs and others ; that 
they, said A. Joel & Co., had recentl ma an assignment of their 
stock in trade as copartners (and eles other property, the plaintiffs 
had no knowledge or information to form a belie to the defendant 
Flora Joel; that. Flora Joel was the sister of the said Alfred and Louis, 
and a young woman without any means, and obtained a livlihood by 
the manual labor of embroidering shoes, &c.; that the assignment had 
been made ostensibly to secure a pretended indebtedness of Alfred 
and Louis of 5 or $6000 to one Mrs. Levy, resident in England ; that 
the debt was fictitious, and set up by the assignors in collusion with 
the assignee, and that the assignment was colorable only, and made to 
defraud creditors, and that the assignee was a party to the fraud ; 
that the said Alfred, Louis and Flora, had commenced to sell at auction 
the Property pretended to be assigned; that the auctioneer, H. H. 
Leeds, had received and held a portion of the proceeds of such proper- 
ty as had been sold; that great and ieuaponatio injury would be * ad 
to the plaintiffs if the Joels should dispose of said property, and the 
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pretended assignment should be allowed to stand and be carried into 
execution, or the auctioneer be allowed to pay over the funds received 
by him, and unless an injunction issue. e complaint then prayed 
for judgment for the debt with interest against A. & L. Joel, and 
costs of the suit, an injunction against all the defendants, and that the 
assignment should be declared fraudulent, null and vord, and that a 
receiver be appointed. 

The defendant, Flora Joel, demurred to this complaint; and showed, 
among other causes, that the plaintiffs were creditors at large, and had 
no lien by judgment, or execution, or otherwise, on the property 
assigned ; that they had not exhausted their remedies at law in execu- 
tion, and did not show that they had any judgment and execution 
issued and returned unsatisfied, and were in no position to impeach or 
disturb any disposition that A. Joel & Co. might have made of their 


property. 
John Graham, for plaintiffs. 
J. B. Herbert Judah, for defendant, Flora Joel. 


By the Court.—Dvurr, J.—The plaintiff is a general creditor, who 
seeks to set aside an assignment made to the defendant, Flora Joel, as 
fraudulent and void as against creditors, and, it is plain that, as 
against her, he is not entitled to the relief, or any part of the relief, 
which he demands, unless his right as a creditor to impeach the as- 
signment is apparent upon the face of the complaint. It is needless to 
cite authorities to prove that before the code no such action could be 
maintained by a creditor, without averring that he had obtained a 
judgment against the debtor making the poe irate and that upon this 
judgment an execution had been issued, and returned unsatisfied; nor 
do we understand it to be denied that such was the settled law. The 
whole argument upon the part of the plaintiff rests upon the assertion, 
that the er in this respect has been altered by the code, and that by 
force of the alteration every creditor has now the same right to have 
a fraudulent assignment set aside for his benefit as was formerly 
possessed by judgment creditors alone. , 7 

This very important alteratiou of the law, as hitherto administered, 
is alleged to have been effected by § 219 of the code ; but upon exam- 
ing the provisions of that section, it seems to us manifest that they 
have no bearing whatever upon the question of the right of a general 
creditor to maintain an action like the present. 

The sole object of the section is to enumerate and define the cases in 
which a temporary injunction may be granted, but all of these are cases 
in which it appears by the complaint that the plaintiff is entitled to the 
relief demanded against the defendant, to restrain whose acts or pro- 
ceedings the injunction was sought. The section doubtless enlarges the 
powers of the court to grant injunctions, but does not enlarge the 
rights of the plaintiff, in any case, to maintain his action, but leaves the 
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question whether he is or is not entitled to the relief demanded by his 
complaint to be determined by the existing law; the law as previously 
understood and established. Governed by this law, the judge at 
age term has decided the issue raised by this demurrer in favor of 

e defendant, and governed by the same law, we cannot do otherwise 
than affirm his decision. 

It would, perhaps, be asalutary change in the law to allow a remedy 
to creditors in cases like the present, even before their debts have 
pone into judgment; but such a change, however desirable, can only 

e made a law by the exercise of legislative power, and is wholly be- 
yond that of the judiciary. 

The judgment appealed from is affirmed, with costs. 








(Special Term, 18th March, 1854.) 


Before Mr. Justice DUER. 


Cuester Sarrorp, Administrator of the goods, chattels, and credits 
of Gzorce R. Sarrorp, deceased, against Dante. Drew 
and Isaac Newton. 


DEMURRER TO COMPLAINT—DEATH CAUSED BY WILFUL ACT OR NEGLECT OF 
DEFENDANT. 


A complaint under the Statute of 1847, which gives an action to the personal representa- 
tives of a deceased person, whose death was caused by the wilful act, or by the neglect 
of the defendants, must aver that the deceased left a widow, or next of kin, who sus- 
tained a pecuniary loss from his death. Such an action is properly brought in the name 
of the Executor or Administrator of the deceased. 


The complaint alleged that the plaintiff is the father of George 
R. Safford, Tate of the city of New York, deceased ; that on the tenth 
day of December, 1853, letters of administration were granted to the 
said plaintiff by the Surrogate of the city and county of New York, 
giving the said plaintiff full power to administer upon the goods, 
chattels and credits of the said George R. Safford. 

That on or about the 16th day of July, 1853, and at the time of 
the collision hereinafter described, and of the burning, scalding, 
wounding and death of the said George R. Safford hereinafter men- 
tioned and set forth, the defendants above named were, as plaintiff is 
informed and believes, the owners and possessors, and were in the use 
and occupation of the steamboat Empire, and then and before that 
time were running the same on the Hudson River between the city 
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of New York and the city of Troy, and had the control and manage- 
ment thereof through their agents and servants. 

That on or about the night of the said 16th of July, the said steam- 
boat, under the management and direction of the said defendants and 
their servants, was proceeding down the said Hudson River from Troy 
towards New York, with the said George R. Safford on board thereof 
as a passenger, lying and sleeping in a state-room assigned to and oc- 
cupied by him as such passenger, and having proceeded below Pough- 
keepsie on said river, met a sloop or other vessel passing up said 
river, and that the said steamboat was so negligently, unskilfully and 
carelessly managed, conducted and navigated on the part of the dc- 
fendants by their servants, that by and through the mere negligence, 
mismanagement, carelessness and default of the said defendants 
and their servants, the said steamboat came in violent and forcible 
collision with the said sloop or other vessel, whereby the boiler or 
some other part of the machinery of the said steamboat was deranged, 
injured, or a so that the steam and water escaped therefrom into 
the state-room so occupied by the said George R. Safford as aforesaid, 
and without any neglect or default of the said George, burned, scalded 
and otherwise injured him, the said George, so that by reason thereof 
soon after he died. 

That the channel of the said river at the place’ of said collision was 
so wide and deep as to furnish ample room for the said steamboat and 
sloop or other vessel to pass each other without any collision or con- 
tact whatever, and that the night was so clear and light that with a 
reasonable and proper look-out, care and attention on the part of the 
persons in charge of the said steamboat, such collision might have 
been wholly avoided, and the a scalding, and death of the said 
George R. Safford thence ensuing, wholly prevented. 

That a good and sufficient watch and look-out for other vessels navi- 
gating said river, and to avoid collision therewith, was not kept on 
board said steamboat Empire, and that the same was negligently and 
carelessly steered. and guided, by reason whereof wholly or in part 
the said collision occurred and the said burning, scalding and death 
of the said George R. Safford ensued. 


Demurrer assigning the following grounds: 

1. That the cause of this action stated in the said complaint did not 
survive to the administrator of the deceased, and the said plaintiff has 
not legal capacity to sue therefor. 

2. That no facts are stated by which it can be determined that any 
damages were sustained which are recoverable in this action; nor any 
allegation of damage. 

8. That the said complaint does not state facts sufficient to consti- 
tute a cause of action. 


Cowles and Jones made and argued the following points in support 
of the demurrer : ’ 

The demurrer to the complaint is well taken, and should be sus- 
tained, because,— 
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I. At common law, the cause of action stated in the complaint died 
with the person, and did not survive to the personal representatives of 
the deceased. 3 Black. Com., 302. 1 Chitty Pedg, 78. 1 Saund. R., 
216-17, note 1. 


Il. It is only by virtue of an express statute that the administrator 
can sue in a case like the present, and the complaint is fatally de- 
fective in not stating the facts necessary for a recovery under the 
statute. Laws of 1847, p. 575. Laws of 1849. p. 


1. The statute gives an action only for the grt | of a pecuniary 
compensation for the injury resulting from the death, to a particular 
class of persons. 


2. It is therefore essential that the facts showing that the was an ac- 
tual pecuniary injury to that class of persons should be stated. 


8. The damages recoverable in the action are special, and the law 
always required that in such cases they should be stated with particu- 
larity. 1 Chitty Pldg, 441. 


4, The plaintiff does not in his complaint show that any damage 
was sustained. 


Culwer and Parker, contra :— 
I. The action is rightly brought by the administrator, and the right 


of action survived to him. 


1. The action is brought under the statute. Laws of 1847, p. 575, 
which provides that if the party injured might have brought an ac- 
tion for the injuries, if death had not ensued ; then, if death ensue, his 
— representatives may bring the action, and the defendants are 

iable to them. 

Personal representatives are representatives of the personal estate. 
Woadbin vs. Bagley, 13 Wend., 456. Beecher vs. Crouse, 19 Wend., 
308. Jenkins vs. 4 Fryer, Paige, 51, 


2. The fact that the personal representatives must bring the action 
settles the character of the claim,—it is assets of decedent. 

The personal representatives are mere trustees of the estate of the 
decedent, they have no interest (as such) in the estate. They have no 
claim to any thing that goes directly to the heir; much less can they 
have any ce to any claim, demand, or other property which never 
did or could belong to the decedent, and which is the claim, demand, 
or property of other persons. A claim that goes to the executor or 
administrator, must be one belonging to the estate of the deceased. 


8. This is not an action by the parent or master for loss of service ; 
nor of that nature in any respect. 
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It is true the act provides that the jay in estimating the damages 
- have reference to the injuries resulting to the wife and next of 


But this does not give the wife and next of kin a claim against the 
— doing the injury, for in that case they would be entitled to 

ring the action. 

The injury is not immediate to them, as it is in the case of parent 
and master, who can control the services of child and servant, and is 
entitled to his earnings. 

But the injury to wife and next of kin is consequential. The capa- 
city of the decedent to acquire property in any way is by this 
statute made } cog be It is made an actual pecuniary value. The 
destruction of that capacity is a destruction of value belonging to his 
personal estate. The claim, therefore, goes to his administrator, as 
trustee, to be collected and distributed to his next of kin, under the 
statute of distributions. 

Hence follows another agreement for our conclusion, viz. : 

4. The statute of distributions controlling the division of the pro- 
ceeds of such claims (inasmuch as they go to the administrator), shows 
that the claim is assets of the estate o the deceased. 

If. The complaint shows that damages were sustained, which are 
recoverable in this action. 

The damages were injuries to the person of the deceased. He was 
scalded and otherwise injured by the steam water, so that he died 
therefrom, and this by the neglect and default of the plaintiffs. 

If death had not ensued, he could have recovered for the scalding, 
without specifying it more particularly. 

But here the degree of injury is mentioned, such as to cause death 
soon after. 

Having passed that limit of life—death ensuing—by the common 
law the action would not survive. But the Statute of 1847 enacts that 
it shall survive. 

III. The provision in the Act of 1847, as to the matters to be re- 
garded in assessing the damages, does not at all affect the right of ac- 
tion, or who shall be parties, or the statement of facts and circum- 
stances constituting the cause of action. 

The law, allowing such a right of action to survive, might by strict 
logic, have involved a seeming absurdity. Thus, up to the point 
“ articulo mortis,” the injury to the decedent was an injury for which 
he could not bring his action, and a law allowing the right of action 
to survive, would give to his “ personal representatives ” a right to 
claim damages to that oint, but not beyond it. Hence, no evidence 
could be given of the death to increase the damages, 

But the Legislature have avoided the difficulty, by allowing the 
jury to have reference in estimating the damages to the injuries re- 
sulting to the wife and next of kin. 

This does not change the nature of the action, but merely enlarges 
the So of evidence in the case. The nature of the action is fixed 
in the law. 
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1. That it survives. 

2. That it survives to the executor or administrator. 

3. That the recovery goes to the wife and next of kin, under the 
statute of distributions. 

4. -By prohibiting, (by not allowing,) the wife and next of kin from 
— the action. 

; if the complaint shows any right of action, even if the damages 

are merely nominal, the plaintiff is entitled to recover. 


Durr J.—The questions are certainly new which this demurrer 
raises, and I will not affirm that they are free from difficulty. 

The complaint is unquestionably good, if it avers all the facts, 
which, if controverted, the plaintiff will be bound to prove upon the 
trial, in order to maintain the action, and if the question stood alone 
upon the construction to be given to the first section of the statute, I 
should not hesitate to say that the only facts necessary to be proved 
upon the trial, and consequently, to be averred in the complaint, are 
the death of the person by whose representatives the action is 
brought, and the wrongful act, neglect, or default of the defendant, 
by which the death was caused. Confining ourselves to the words 
of this section, they certainly imply that the action is given to recover 
damages for the personal injuries to the deceased, and these damages, 
which, had not veath ensued, he would himself, have been entitled 
to recover. By the rule of the common law, his death would be a 
bar to the recovery: and this bar, the Legislature, by declaring that 
the guilty or negligent defendant, shall remain liable to an action, 
notwithstanding the death, or, in legal phrase by declaring that the 
cause of action shall survive, intended to remove. Upon this con- 
struction it would also follow, as the counsel for the plaintiff contend- 
ed, that the damages recovered would inure to the general benefit of 
the estate of the deceased, and would be assets in the hands of his 
executors or administrators. 

But the first section is not the whole Act, and in this, as in all simi- 
lar cases, in order to arrive at the true intention of the Legislature, 
all the provisions of the law must be considered. 

Proceeding then to the second, the only remaining section, I find 
that its terms, in its amended as well as in its original ins, are wholly 
inconsistent with the construction which I have stated, and would 
otherwise adopt. After stating that the action “shall be brought in 
the name of the personal representatives of the deceased person,” the 
declare that “the amount recovered shall be for the exclusive benefit 
of the widow and next of kin, and shall be distributed to them in the 
proportions provided by law in relation to the distribution of personal 
property left by an intestate,” and that the jury shall estimate the da- 
mages “with reference to the pecuniary injury resulting from the 
death of the deceased, to such wife and next of kin.” It cannot be 
said, it seems to me, that there is any ambiguity whatever in these 
clauses. In my —_ they leave no room but for one interpreta- 
tion, and as I am forced to understand them, they prove that the da- 
mages to be recovered have no reference whatever to the personal 
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injuries of the deceased, but refer wholly to the pecuniary loss which 
his wife and next of kin shall be proved to have sustained ; that they 
are not given for injuries preceding the death, but ny to satisfy a 
loss resulting from the death; that they are not given for a cause of 
action, which by force of the statute survives the death, but entirely 
for a new cause, which the death itself originates; and finally, that 
the damages recovered are not general assets, applicable as such to 
the payment of debts, but belong exclusively and absolutely to the 
wife and next of kin, to whom they are to be distributed. As their 
pecuniary loss is the sole measure of damages, so the satisfaction of 
poe: be ig is the sole purpose to which the amount recovered can be 
applied. 

» t follows that in actions under the statute, the damages that may 
be recovered are limited to a mere indemnity, and in all cases where 
the damages are thus limited, I apprehend the facts, that there are 
persons entitled by law to claim the indemnity, and that they have 
sustained a loss justifying their claim, must be proved upon the trial in 
order to warrant arecovery ; and that when not proved, the foundation 
of the action fails, and the complaint must be dismissed. These facts 
are in their nature material and issuable, and in actions like the pre- 
sent are therefore, in my judgment, just as necessary to be proved 
upon the trial, and consequently to be averred in the complaint, as the 
death of the person injured, and the wrongful act, or neglect of the 
defendant as its primary cause. There are no such averments. how- 
ever, in this complaint. 

I observe in addition, that this case, although not exactly belonging 
to the same class, yet bears a strict analogy to those in which the 
right to maintain the action depends upon the proof of special damage, 
and in these cases the law is settled, that the special damage must . 
stated in the declaration or complaint, (Linden vs. Graham, and cases 
ib. cit. 1 N. Y. Sup. C. Rep., p. 670.) 

The pecuniary loss resulting to the wife and next of kin is as truly 
the cause of action, in actions like the present, as the special damage 
in those to which I have referred. 

There is another objection raised by the demurrer, to which it is 
now proper to advert. It is that the plaintiff, as administrator, has 
not a legal capacity to sue, doubtless meaning that if the action is 
maintainable at all, it should be brought in the name of the widow 
and next of kin, if such there are, as the real parties in interest. But 
I agree with the counsel of the plaintiff that the words, “ Personal 
representatives,” in their proper legal signification, refer to those who 
represent the personal estate of the deceased ; in other words, to ex- 
ecutors or administrators, and that there are no reasons for attributing 
a different meaning to the words in the statute upon which this action 
is founded. On the contrary, as the power of distributing the amount 
recovered to the widow or next of kin, is not given to the Court, it 
is only to the executor or administrator that it can — be- 
long. The damages, which as a fund He is bound to distribute, he 
is entitled to receive; and to enable him to receive them, it is in his 
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name that the action for their recovery must be brought. He is 
moreover the trustee of an express trust, which the statute creates, 
and hence the cestuis que trustent, rnc a the real and sole par- 
ties in interest are not necessary parties to the action, (Code § 110.) 

But although the action is properly brought in the name of the 
plaintiff as administrater, the complaint itself, for the reasons already 

iven, I am obliged to say is fatally defective, and the demurrer must 

therefore be allowed. It is not to be denied that there is a seeming 
discrepancy between the two sections of the statute, but they are not 
irreconcilable, and Iam bound to give to them, if possible, a con- 
sistent interpretation. To perform that duty I must give effect to an 
intent which is expressed, over that which may be implied—to provi- 
sions which are clear and explicit, in preference to those, which, in a 
measure, are doubtful and obscure. It is a sound maxim of interpre- 
tation, that, “ Jn obscuris td quod minimum est spectamur.” 

There must be judgment for the defendants, unless the plaintiff, 
within twenty days shall elect to amend the complaint, and pay the 
costs of this trial, as the Code requires me to call the hearing. 





Court of Common Pleas. 
[Special Term.] 
Before M:. JUSTICE INGRAHAM. 
J. C. Taytor and ors. against 8. P. Cuurce. 


In an action by a firm where one of the partners died during the pendency of the suit, and 
the tice under the Revised Statutes was adopted by making a suggestion of the fact 
on the record. Held, that section 121 did not conflict with the provisions of the Revised 
Statutes in that respect, and that the latter were still in force. 

The provisions of the Code apply rather to the cases mentioned in the 2d and 3d sections 
of the same chapter in the Revised Statutes, and substitute a motion for the remedy 
therein provided by scire facias. 


The facts appear in the opinion of the court. 
C. Bainbridge Smith, for the Pltff. 
Cleaveland, Titus and Chapman, for the Deft’s. 


Ineranam, J.—Thisaction is brought for a libel on a firm in regard 
to their business. The plaintiffs recovered a judgment in this court, 
and while an _— was pending to the Court of Appeals, John C. 
Taylor, one of the plaintiffs, died. A suggestion of the death was 
made upon the record, and the case was heard before that court. The 
judgment was afterwards reversed and a new trial ordered. The de- 
fendant now moves for an order to strike the cause from the calendar, 
because the plaintiffs have not obtained an order under the 121st 
section of the Code, allowing the action to be continued. The 121st 
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section of the Code provides, that no action shall abate by the death 
of a party, if the cause of action survive or continue, and in case of 
the death of a party, the court, on motion, may allow it to be conti- 
nued by his representative or successor. It cannot be expected that 
we should, on a motion of this kind, decide whether such a cause of 
action as this (libel on a firm) dies with the death of one of the mem- 
bers of the firm, and the consequent dissolution of the firm thereby. 
ee the trial of the cause, the question was argued at great length 
whether the action could be maintained at all, and the Court of 
peals in ordering a new trial did not decide that point. Nor could 
we with propriety on this motion decide how far the plaintiff’s right 
of recovery may be affected by the death of one of them. Ifthe firm 
had a valid claim at any time, the dissolution of the firm would not 
destroy the claim, and the fact that one member of the firm is dead, 
does not deprive the other members of the right to apply all the 
claims belonging to the firm to its benefit. 

Upon a careful examination of the 121st section, I can see nothing 
which conflicts with the practice adopted in this case, of making a 
suggestion on the record and vai in the cause. This is not a 
case in which the action is to be continued either by the representa- 
tives or successors of the deceased party. The present plaintiffs were 
the plaintiffs originally. By the death of one of their number, their 
right to continue the prosecution, if the right of action continues, is 
unaffected. No leave is necessary, because no one is to be substituted 
in the place of the deceased. The only thing necessary is to inform 
the court why the name of Taylor is omitted as plaintiff. This has 
been done by suggestion as provided by the R. §., 2 vol., p. 886, 
sec. 1. 

The provisions in the Code apply rather to the case mentioned in 
the 2d and 3d sections of the same chapter in R. S., and substitute a 
motion for the remedy therein provided by scvre facias. 

In Williamson vs. Moore, 5 Sandford, S. C. £., p. 647, the Supe- 
rior Court adopted this view of the 121st section of the Code as not 
applicable to a case where one of the — dies, and the action 
may be continued by the surviving plaintiffs. That was an equity 
case, and the decision is only applicable to this as showing that the 
121st section of the Code has not the extensive signification which the 
defendant’s counsel would give it. 

In the case of the death of one member of a firm, the cause of 
action continues. In such case the death does not abate the action. 
Under the provisions of the Revised Statutes, as well as the first part of 
the 121st section of the Code, the cause of action does not go to the re- 
presentatives or successors of the deceased, but continues in the re- 
maining plaintiffs, and there is no representative or successor to be 
made a party under the latter part of the 121st section. As it is only 
in the case of a representative or successor that a motion is proper 
under that section, it cannot apply to this case or affect the provisions 
of the Revised Statutes, which are directly,applicable. 

The motion to strike the cause from the calendar is denied without 
costs. 
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Rirrerpanp against Maryatr. 


A judgment was obtained in the Marine Court and a transcript filed with the County 
Olerk, after which an execution was issued and returned unsatisfied. A supplementary 
order was then taken out, and the defendant appeared and opposed the same on two 
grounds: Ist. That he had appealed to the General Term of the Marine Court, which 
appeal was undecided; 2d. That the plaintiff had instructed the Sheriff to return the 
execution immediately, as there was no snes 4 to levy on. The defendant made an 
affidavit in which he stated that he had abundant property to satisfy the execution, but 
was not called upon by the Sheriff for payment. 

Held that the vappleiuatary proceedings should be stayed until the appeal in the Court 
below should be disposed of. 

Also held, that the execution has been unproperly issued and returned, Order for exa- 
mination discharged. . 


The facts sufficiently appear in the opinion. 


Inerauam, F. J.—The plaintiff recovered a judgment against the de- 
fendant in this case in the Marine Court, and filed a transcript with the 
County Clerk. He then issued an execution out of this Court, which 
was returned unpaid. 

Supplementary proceedings were taken, and the defendant appeared 
under the order for his examination, and opposed the same on two 
grounds : first, that he had — to the General Term of that 
Court, and had given security thereon, which appeal was still unde- 
cided; and secondly, that the Jaintiff had directed the sheriff to re- 
turn the execution in this case immediately, as there was no property 
on which it could be levied. He further states in his affidavit that 
he had abundant property to pay the debt, and was not called upon 
by the sheriff for payment. 

By the 5th section of the Act in relation to the Marine Court, Sess. 
76, p. 1165, appeals are allowed from judgments entered by direction 
of a single Justice, to the Justices at a General Term, with the like ef- 
fect as appeals to the General Term of the Supreme Court. Upon 
such appeals, in order to stay proceedings, security is necessary, and on 
the giving ofsuch security, proceedings are stayed, Code sec. 348. The 
effect of such security and appeal would stay all proceedings in the 
Marine Court, and if the transcript had not been signed by the Clerk, 
would stay that proceeding. The transcript, after it is filed with the 

Jounty Clerk, is to be deemed a judgment of this Court, and although 
the stay of proceedings in the Marine Court would not per se operate 
as a stay of the execution issued thereon, still it is proper that we 
should give effect to it on motion, whenever such stay is effectual in 
the Court below. Justice to the parties against whom the judgment 
is recovered, as well as comity towards the Court where the appeal is 
pending, require that on such supplementary proceedings this Court 
should stay further proceedings until the appeal below is disposed of. 

Upon the second objection, I think also there is some reason for dis- 
missing the ys rere 

The intent of the law is, that an execution should be issued in good 


faith to the sheriff, and that he should be left at liberty and held +es- 
onsible to use his exertions to collect a judgment on execution. 
When, therefore, the plaintiff applies to the sheriff, and directs him to 
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return the execution forthwith, before the return day, as there was no 
property on which it could be levied, he relieves the sheriff from any - 
responsibility, and assumes the burden of being able to establish, pre- 
oe at least, that he was correct in the statements so made to 
the sheriff. 

In this ease the defendant not only swears that he had abundant 
property in the county, on which a levy could have been made, but 
also that the plaintiff knew of his being in possession of such property. 
Under such circumstances, I do not think the execution os been 
properly issued and returned, so as to make the defendant liable to this 
proceeding. The execution must be fairly issued and left with the 
sheriff, so as to enable him to collect the money on it, if it can be 
done ; and directions which relieve the sheriff from such responsibili- 
ty, and prevent the due execution of the process, render supplementary 
proceedings taken thereon improper. 

Order ochanged. 








REVIEW. 


English Reports in Law and Equity in the House of Lords, in the 

rivy ena, in the Admiralty and Ecclesiastical Courts, and 

in Bankruptcy and Crown cases Reserved. Edited by E. H. Ben- 

nett and Thames Smith. Published by Little, Brown & Com- 
pany, Boston, 1854. 


The 18th volume of this valuable series is now published, and con- 
tains many important decisions of which no lawyer in large practice 
can safely be ignorant. We would name several cases upon the sub- 
ject of Railroad Companies and their duties and liabilities ; contracts 
in restraint of trade, on which there is a very important decision ; 
and scire facias to repeal a corporate charter under the great seal as 
illustrations. In this last case four Judges give opinions serzatim, 
which occupy twenty pages. It is well known that these volumes 
embrace the full reports of the decisions in the Common Pleas, Ex- 
chequer, and the Queen’s Bench as well as in the Chancery Courts. 
In short, we have the result of the entire judicial action of the English 
Courts so far as useful on this side of the Atlantic, selected, arranged, 
and brought together in the most convenient form and at a very rea- 
sonable cost. 

Before the publication of this series it was nearly impossible to 
procure some of these reports, and several were not obtainable here 
until years after the decision of the cases, and at best what is now 
found in a single volume sold for $5, could only be found by search- 
ing through a dozen expensive volumes. 
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The recent legislation of ey following as it does to a consider- 
able extent the legislation of the American States, imparts to the de- 
cisions of her courts an enhanced value to us. We cannot hesitate to 
say that these reports are edited with judgment and —. The 18 
volumes now published, going back over a period of three years, 
contain over 2600 cases. Of these over 1400 are from the House of 
Lords, Privy Counsel, Chancery, Admiralty and Ecclesiastical Courts, 
and these cases are not in any other series accessible in this country, 
to our knowledge. Not more than one-half of the other cases con: 
tained in these volumes have been, so far as we know, elsewhere pub- 
lished in the United States. These are very striking facts; and aslaw- 
yers we consider it of great value to the —— of the country, 
that the learning, sobriety and wisdom of the English Bench and Bar, 
and Senate, are now placed within the means of so many of our profes- 
sional brethren. These 18 volumes are sold for thirty-six dollars. 





*,* Since writing the notice of the 18th volume of the Law and 
Equity Reports, the 19th volume has made its appearance. Like its 
immediate predecessor, it illustrates the great value of this series, and 
the endless discussions of the judicial tribunals of a great and commer- 
cial people. Among the subjects on which this volume contains 
valuable decisions, are patents, mortgages, specific performances, trus- 
tees, (a very important decision showing when trustees make themselves 
personally liable) marriage settlements, joint stock companies and 
railroads. Upon the latter subject, the volume contains numerous 
decisions worthy of examination. 





